The PFesidency: Powers and Practice
Part I

In the scheme of our national government,
the presidency is preeminently the people's office.

Grover Cleveland



* constitutional powers: those explicitly granted by Constitution

* delegated powers: those granted by Congress
implied powers: those necessary to carry out enumerated powers

inherent powers: those inherent in president’s power as head of executive
branch, fundamental powers held by any national government ... Presidents
have interpreted inherent powers differently, sometimes in ways that grant

the president great power.



Executive Powers of the President

* appointment: ambassadors, other public ministers and consuls, justices of
the Supreme Court, national judges, all other officers of the US

* appoints thousands of public officials to positions of responsibility within
the administration ... will look at the Cabinet, White House Staff and other
positions later in this presentation

* senatorial courtesy: traditionally president seeks approval of senators
from the nominee’s home state

* many appointments must be confirmed by Senate majority
* removal: can remove all appointed officials except national judges

* chief administrator/executive: takes care that laws are faithfully executed,
implemented and enforced



" Diplomatic Powers of the President

®* In many nations, the head of government (political leader) and the head of
state (ceremonial) are constitutionally separated.

-

example: Great Britain’s head of government is the prime minister, while
its head of state is the Queen.

* In the US, the president takes on both roles.

* Walter Bagehot: combines the efficient aspect (government) with the
dignified aspect (state)

* Some presidents are better at one aspect than the other.
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Head of State

® negotiates treaties

* 2/3 of Senate must agree to any treaty the

president signs or the treaty is not valid

* executive agreement: formal government
agreement entered into by the president with
other nations, does not require advice and

consent of the Senate

* The Supreme Court ruled these agreements are
within the inherent powers of the president.

* Of course, a subsequent president
end/change any executive agreement.
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Diplomatic Powers of the President

NO EXIT © Andy Singer

T HERE'S A HANDY

US. FOREIGN POLICY FLOW CHART

(START HERE)

DEMOCRACY EOREIGN DICTATORSHIP
COUNTRY
NOT NOT
FRIENDLY FRIENDLY FRIENDLY
TO U.S. TO U.S. TO u.S.

LOTS OF INTERACT IN
OlLsHND AS PROFITABLE
MINERAL A MANNER

WEALTH AS POSSIBLE

WEAPONS | | FAMINE
OR GOV'T

ATROCITY

KISS

HAS HAS NO m

THEIR

Hsslbl

OR HARASS FIND PRETEXT

ECONOMICALLY | | TO INVADE
UNTIL

FRIENDLY LoTE

I oF MEDIA | | No MeDIA
Ll ATTENTION | | ATTENTION
PROVOKE
UPRISING 1 [ instaLL pro
i US. PUPPET | | PROVOKE r

SUCCESS [+ GOVERNMENT | | CIVILWAR | | FAILED STATE




Diplomatic Powers of the President:
Treaties vs. Executive Agreements

TRFEFATY &£ EXECUTIVE AGREENMENT
COMPARISON CHART

EXECUTIVE AGREEMENT

Senate approwval
required.

No Senate approval
required

& treaty trumps the
law of any state in
case of a conflict.

Executive A greement
also trumps state law
in case of conflict.

“When a treaty
conflicts with a federal
law, the more recent
act controls

Federal law always
takes priority over a
conflicting Executive
B greement.

Treaties are always
subject to the terms of
the Constitution.

Executive A greements
are also subject to the
Constitution.

A treaty will always prevail over a conflicting
Executive A greement




B Diplomatic Powers of the President:
~ Treaties and Executive Agreements, 1969-2012

President/Term Executive Agreements

Richard Nixon
(1969 - 1974) 1.116

Gerald Ford
as74 - 1977)D 677

Jimmy Carter
1977 - 1981) 1.169

Ronald Reagan
(os1 - 1989 2.840

George HVWVW. Bush
(1989 - 1993) 1.350

Bill Clinton
(1993 - 2001 2.058

George VWW. Bush
(2001 - 2009 1.876

Barack Obama

(2009 - 2012) 791
first term only

Source: “The Politics of the Presidency” by Joseph A Pika and John (S) DailySignal.com
Anthony Maltes, and Jeffrey Peake, Clemson University professar
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Head of State

E ]

receives foreign ambassadors and other public ministers

E ]

gives recognition to new nations, foreign regimes: president alone has the
power to decide which foreign nations we officially recognize as being
legitimate and US recognition can help a new nation survive ... example:
Truman’s recognition of Israel in 1948

.

imposes sanctions on foreign regimes

x ]

represents US to other nations

% ]

performs related ceremonial duties




Legislative Powers of the President

®* proposes legislation: usually outlines administration's legislative agenda in

the State of the Union address given to a joint session of Congress each
January

* FDR shifted the presidency into a law- and policy-maker role by breaking
tradition and sending a legislative package to Congress. He said: It is the

duty of the President to propose and it is the privilege of the Congress to
dispose.

* Today public expects president to formulate legislative plans to propose to
Congress.

* President must construct congressional coalitions that will work for
passage of his legislation.

* difficult task, better to initiate early in term (honeymoon) when

popularity at its peak, gain support with patronage and personal
rewards, use political party as a support

* bottom line: Congress can ignore or modify any presidential proposal.



| b Legislative Powers of the President

®* power to convene Congress for special sessions (last was Truman in 1948)

-

veto power: authority to reject bills passed by Congress, thus preventing
their becoming law without further congressional action

* Congress may override a presidential veto by a vote of 2/3 of each house.

* If the president fails to sign the bill within ten days, it becomes law
anyway.

* If the president fails to sign the bill after Congress has adjourned, it dies
(pocket veto).

* line item veto: presidential authority to veto only particular provisions of a
law, granted by Congress in 1996, struck down as unconstitutional b
Supreme Court in 1998 o




Legislative Powers of the President:
Presidential Vetoes

President and session Control of Congress Vetoes by outcome
of Congress President’s party
controls ... ® Overridden Sustained @ No action @ Pocket veto

113th One
112th One
111th [0.5% Both
110th 2.4 Neither
10S9th | 0.2 Both
108th Both
107th One
Clinton 106th | 2.0 Neither eosocecce 12
E 105th | 2.0 Neither eeoeceee 8
104th N 4-° Neither eoocccocee 17
103rd Both
| Bush 102nd [l 4.1 Neither 90000000000000 .5
B 101st [ 3.0 Neither oooceeeee 20
Sy Reagan 100th [ 2.6 Neither 209 0292000000000000 10
m 9oth B 2.7 One 29  ©9000000000000 18

ﬁ‘ Obama 114th Neither chamber

-

98th B 3.1 One 2000020200000000000000 20
97th [ 29 One oe EETTY Y Y Y Y il

‘(_‘ Carter 96th P16 Both eeooocsseee 10
P\ _‘\ 95th W29 Both oooccco0oo0000000 19

| Ford/ 94th | 6.0 Neither ceocS89e@ 0000000000000000 37
Nixon 93rd I 5.3 Neither ceess CO000C 000000000000 S5

Note: Figures refer to public bills and laws only.
Source: Library of Congress’ THOMAS database, Pew h Center reporting
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Legislative Powers of the President:
Trends in Presidential Veto Power
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1789-1828 1829-1860 1861-1896 1899-1932 1933-1968 1969-2005

B Pocket vetoes I Regular vetoes

Note: Vetoes for the two administrations of Grover Cleveland (1885-1889, 1893-1897)
have been excluded from these averages because of the unusual circumstances
surrounding President Cleveland’s use of the veto. See Theda Skocpol, Protecting Soldiers
and Mothers (Cambridge, MA: Harvard University Press, 1992).




Legislative Powers of the President

manager of the economy: routinely works with Congress to make a budget and
set taxes, importance grows during times of financial crisis

* Presidents are blamed when the economy performs poorly and praised
when the economy does well.

* Congress had primary responsibility for the budget process until 1930, when
the Bureau of Budget moved to the Executive Office of the President.

* growing institutionalization of executive branch’s management of the
economy

* Office of Management and Budget prepares president’s annual budget
proposal, reviews the budget and programs of the executive departments,
supplies economic forecasts and conducts detailed analyses of proposed
bills and agency rules.



Military Powers of the President

* Commander-in-Chief: founders saw importance of a strong military but did
not want a military general to seize the government and so named a civilian
the commander-in-chief

®* commissions all officers of US military

* undeclared war-making: commitment of military to combat without a
formal declaration of war by Congress, neither expressly permitted nor
prohibited by Constitution, has been done several hundred times and by
virtually every president ... example: Korea, Vietnam, Iraq, Afghanistan

* Presidents enjoy great freedom of action in waging war.

* Bad news on the battlefront can harm a president’s popularity.




Military Powers of the President

®* War Powers Act (1973): intended to prevent presidents from engaging in
undeclared military conflicts

* President is required to notify Congress within 48 hours of deploying
troops Into hostilities or into situations where imminent involvement in
hostilities is clearly indicated by the circumstances.

* President has authority to use troops without any further congressional
authorization for 60 days.

* After 60 days, troops must be withdrawn unless Congress passes
resolution extending deployment.

* Congress can also pass a joint resolution demanding immediate
withdrawal before the 60 days expire.

®* Presidents have mostly ignored the requirements in the War Powers Act.
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# Judicial Powers of the President

* As a check on the power of the courts, the president may grant relief to
those wrongly accused and/or convicted of national crimes.

* Other than exempting impeachment, the Constitution places no restrictions
whatsoever on the president in granting pardons, etc.

* pardon: executive grant providing restoration of all rights and privileges of
citizenship to a specific individual charged or convicted of a crime ... may be
absolute, conditional or partial




Judicial Powers of the President

types of pardons

* commutation: substitute a less severe punishment in place of the originally-
imposed punishment because facts become known that were not known at
the time of sentencing, or because of old age, illness or when the sentence
is unusually harsh compared with similar cases

* remission: relief from a forfeiture, penalty or restitution order

®* reprieve: temporary postponing of a criminal sentence, particularly a death
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* amnesty: pardon given to a group
or class of individuals




Judicial Powers of the President:
Clemency by Year, 1961-2017

[ Remissions
[] Respites

[ Commutations
B Pardons

Kennedy Johnson




Inherent Powers of the President

inherent powers: those inherent in president’s power as head of executive
branch, fundamental powers held by any national executive ... Presidents have
interpreted inherent powers differently, sometimes in ways that grant the
president great power.

-

emergency powers: most common ... exercised only in times of great need ...
may be limited in scope ... examples: declare an area devastated by a storm
a national disaster area making it eligible for national aid, Lincoln’s actions
during Civil War

-

executive privilege: the right of executive branch officials to refuse to
disclose some information to other branches of government or to the public,
including refusing to appear before congressional committees ... based on
the separation of powers, the need to protect diplomatic and military
secrets, and the notion that people around the president must feel free to
give candid advice ... not clearly defined, the courts have set limitations on
its use



s
e
e

MASTER: PLEASE POST IN A CON!

Inherent Powers of the President [Er=remmr=xa

THE PRESIDENT

Issued April 5, 1933

all persons are required to deliver

ON OR BEFORE MAY 1, 1933

all GOLD COIN, GOLD BULLION, AND
GOLD CERTIFICATES now owned by them to
a Federal Reserve Bank, branch or agency, or to
any member bank of the Federal Reserve System.

B2t e tema

executive order: a rule or regulation issued by the president that has the
force of law ... must be published in the Federal Register (daily publication of
national rules and regulations) and must cite the specific constitutional or
statutory authority the president has to use it ... can issue executive orders
to enforce statutes, the Constitution or treaties, or to establish or modify
how executive agencies operate

-

* Truman used executive order to end segregation in the military.

* Affirmative action was institutionalized as national policy through
Executive Order 11246 by LBJ in 1966.

®* What are the Inherent Powers of the President? How the Bush
Administration Has Mistaken Default Rules for Exclusive Rights
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Inherent Powers of the President:
A History of Executive Orders

Number of executive orders issued per day in office

With 3,522 executive orders issued and 4,422 At his current rate of 0.09 executive
days in office. FOR issued orders at a rate arders per day in office, OCbama is
approaching one per day issuing orders at the slowest rate

since Grover Cleveland

Republican avg.

Democrat avg.

rant
% ot et
Fh
i
b,
LA
P
cRLL
e
il

A
£
w1l
Bl
NG
IDGE
£R

T
il

.

5
=
OWARD TAFT
o AL
R SEVEL

HARI

HH

T

OHN ADAMS

A SHIM

In"lllrl..
IM CO0
JIMMY CART

CHARY TAYLOR
ARACK OBAMA

o

JAMES MONROE

.

LU
NRY |

YaSES -
{dpRE]
v

Ly

&

AMES MADISON
IDREY

g

FR

ANKELIN B
ABRAHAM LINCOLM

n

-

z

\

.

LY
LAY
ARREL
CA

MARTIMN V AM BUR
&

.-;
Wy

CECDEE
e

]
r -ﬁl\'-\.l'(._lk'-\. J Tty

L1AK HE

Il"ll | L
Fi

Wil

Graphic by Christopher Ingraham. Executive order tallies from the American Presidency Project. Days served from Wikipedia.

Note: Grover Cleveland’s two non-consecutive terms were merged fogether for the purposes of this chart.




Inherent Powers of the President

* presidential memorandum: issued by the president to delegate tasks, direct
specific government agencies to do something or start a regulatory process
... has force of law, must be published but not in the Federal Register ...
Presidential Memoranda vs. Executive Orders

midnight regulations: a powerful tool in a departing president's arsenal ... It
can represent the final push of the president's agenda and often
characterizes its more radical fringes. The potential flood of new regulation
creates the opportunity for a president to extend his administration's
influence long past its departure from the White House. Midnight
regulations are often slipped past Congress, (which may be only partially
operating) and usually occur in such volume that it is nearly impossible for
the next administration to unravel them all. Undoing them can lead to
embarrassing situations and political fights for the new administration.
(midnight: period between presidential election day and inauguration day)
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Inherent Powers of the President

* symbol of US and US government: When a crisis arises, when tragedy
strikes, when the nation celebrates a holiday or great achievement, the
nation listens to and watches the president, the nation's first citizen and
voice of the people.

* party leader: the highest elected official in his political party

* Presidents regularly campaign and raise money for their party and its
candidates.

* Traditionally, members of president's party turned to him to lead the
party, set party priorities and rally the troops.

* More recent elections have resulted in candidates and

&residents not
necessarily representative of party. o

sl




Inherent Powers of the President

power to persuade: amass power by making strategic choices about when to
use the latent authority of the presidency to move public and elite opinion,
then use that added prestige as clout to move Congress

* Framers were fearful that a popular but ill-intentioned president might whip
the masses into a frenzy and instigate a tyranny of the majority. The checks
and balances built into the Constitution were, at least in part, aimed at
limiting a president's ability to do so.

* Early presidents rarely spoke in public.

®* Harry Truman, considered a lame duck in 1947-1948, persuaded the broad
public and a Republican Congress that the Marshall Plan was a worthy idea.
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i Inherent Powers of the President

power to persuade
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Mr. Speaker, e
Vice President Cheney
Members of Congress.

rity that provides occupant

-

bully pulpit: a public office or position of
with the opportunity to speak out on any issue

going public: mobilizing public opinion by going directly to the public, gain
support from the people who can then put pressure on their elected officials

Presidents who win by large margins and/or those who have consistently
high public approval ratings are bound to be more successful at persuasion.

Persuading politicians and bureaucrats is different from persuading the
public and most presidents aren’t good at both.



~ Inherent Powers of the President:
~ Growth in Presidential Speech-Making

Washington
Adams
Jefferson
Madison
Monroe
Adams =
Jackson
Van Buren
Harrison
Tyler
Polk
Tavlor
Fillmore
Pierce
Buchanan =
Lincoln =
Johnson
Grant
Hayes
Arthur
Garfield
Cleveland
B. Harrison
Cleveland
McKinley
T. Roosevelt
Taft
Wilson
Harding
Coolidge
Roosevelt
Truman
Eisenhower
Kennedy
Johnson
Nixon
Ford
Carter
Reagan
Bush, George H. W.
Clinton
Bush, George W. » mml |

2 3 <} 5

Speeches per Year (hundreds)

Note: Figures for Harding and Franklin Boosevelt were unavailable. Estimates for Taft and Coolidge are
based on their first vear in office only. Figqures on George WW. Bush are for 2001 onbes




Limitations on Presidential Powers

Presidents have enormous power, yet they also are constrained by other
governmental branches, the media, advocacy groups and public opinion
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@ Congressional Limitations on Presidential
~ Powers

Power of the President Checks by Congress

Propose legislation Amend/block legislation

Submit the annual budget Amend budget
Veto legislation Override veto

Act as chief executive Investigation/impeachment/re
moval

Nominate executive officials Confirmation (Senate)
Nominate federal judges Confirmation (Senate)
Negotiate treaties Ratification (Senate)

Commander-in-chief of the Declare war/power of the
| armed forces purse




The Impeachment Limitation

®* Seldom used but not dead. While the actual impeachment of a president is
rare, demands for impeachment are common.

* Presidents may be impeached (charged) by a majority of the House.

* Limited to those who may have committed treason, bribery or other high
crimes and misdemeanors. According to constitutional lawyers, high
crimes and misdemeanors are (1) breaking a law; (2) abuse of power; (3)
violation of public trust as defined by Alexander Hamilton in the Federalist
Papers.

* Traditionally, Congress has regarded impeachment as a power to be used
only in extreme cases and the House has initiated proceedings against
office-holders only 64 times since 1789, with only 19 of those resulting in
the House passing Articles of Impeachment, of which only 7 were
convicted by the Senate (and none of them a president).

* An impeached president may be convicted by a 2/3 vote of the Senate.

* Members of the House act as prosecutors (managers) in the Senate
hearing. The president has his own defense attorneys. The Chief Justice
presides over the proceedings.



The case against the Independent Counsel Act:

The Impeachment Limitation

Role of the independent counsel is controversial.

®* Historically, the Department of Justice was responsible for investigating i
charges brought against high-ranking officials.

* To eliminate the conflict of interest that might arise, Congress passed the
Independent Counsel Law allowing the US Attorney General to appoint an
independent counsel to act as a special prosecutor and provide any
substantial and credible information that might constitute grounds for legal
action against a public official.

* The Constitution states that, in the impeachment process, Congress must
determine what are impeachable offenses. Many believe that an
independent counsel threatens that process.

* By allowing a special prosecutor to decide which crimes rise to the level of
impeachable offenses, the House relinquishes its power and responsibility in
the process. Too, the broadly-framed Independent Counsel Law allows the
counsel to operate outside the checks and balances on impeachment that
are written into the Constitution.
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§' The President and Congress:
~ A Perpetual Tug-of-War

® conflict by constitutional design
* shared powers, checks
* separate elections (vs. Britain’s parliamentary elections)

* presidential reputations: Presidents must protect their professional
reputations among members of Congress and other beltway insiders.

Reputations are shaped by
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* those hired to serve them [ wawns ik
7 BTG ow

HERE ON (N

* how well they perform in elections

* their ability to let go of issues that cannot be won




The President and Congress:
~ A Perpetual Tug-of-War

outcomes

* divided government: one party controls the White House and another
controls one or both houses of Congress

* gridlock: when action that would benefit the common good is inhibited by
differences among individuals, groups or political parties

* sometimes rooted in a competition over winning and losing

* representative dynamics: each constituency is represented by a legislator
to advance their interests, and who almost certainly will be punished by
those constituencies if he "sells out”

* fear and avoidance of change: have to change the way we
define winning and losing, the way we authorize our
representatives, the way we think and talk about politics




| ' What makes a President successful with
~ Congress?

®* mandate from the people: president is central representative for the
American people and has sole ability to focus attention on needs,
expectations and demands of the American electorate as a whole

* Understanding how Congress responds to a president’s demands and
preferences is essential to understanding how the government is
responsive to popular demand.

®* President’s authority and status are his means to getting his legislation
passed through Congress by way of negotiation and persuasion. You have to
court members of Congress as much as your wife, LBJ would say.
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y What makes a President successful with
~ Congress?
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* Equipped with the ability to initiate action on legislative issues, a president
is able to frame debate, which gives him the power to shape the substance
of initiatives.

* President’s legislative initiatives almost invariably receive congressional
attention and agenda space ... the scope and content of a president’s
program will frequently form the basis of the national policy debate.

* A president has significant legislative powers, but those powers are often
greatly limited by Congress. When stymied by members of the Senate,
Woodrow Wilson once said: A little group of willful men, representing no
opinion but their own X have rendered the great government of the United
States helpless and contemptible.



' What makes a President successful with
~ Congress?

According to research, what factors affect presidential success vis-a-vis
Congress?

®* Control of Congress by a president’s party is the strongest indicator of
presidential success. As the number of houses in Congress controlled by a
president’s party increases, his success in Congress increases as well.

* Presidential popularity is significant in determining a president’s success in
Congress.

- Popularity is not significant in determining success when
examining foreign policy bills.

5y Presidents are given more freedom to set the agenda
§ when the public is not watching as closely or being
4~ 1 affected as directly, as is true with most foreign policy.
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¢ What makes a President successful with
~ Congress?
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According to research, what factors affect presidential success vis-a-vis
Congress?

-

The leadership skill of a president may affect his ability to get his legislation
through Congress, but researchers have avoided testing leadership skill
because it is so subjective.

Poorer economic conditions increase presidential success. Congress is more
willing to give up responsibility and fault when they view the economy as
declining.

Which house votes on bills changes how other factors affect the president’s
success rate.

* In the House, the president’s party’s control proves to predict presidential
success most strongly.

* Members in the Senate behave more independently and are less
influenced than the House regardless of the factor.



What makes a President successful with
~ Congress?

According to research, what factors affect presidential success vis-a-vis
Congress?

®* Whether the vote is on a foreign or domestic issue is the weakest indicator
of success but it is true that presidential popularity, control of Congress by
the president’s party and economic conditions matter more with domestic
issues.

* Contrary to popular belief, the honeymoon period is not
a significant determinant of presidential success.

* Party unity is not significant in predicting presidential
Y success. Surprisingly, in the Senate, the more unified the
president’s party, the less successful he is likely to be.

®* If a president can’t force Congress to work with him, the only alternative is
for the American people to tell Congress that they don’t approve of constant
obstructionism.



* continued in
The Presidency: Powers and Practice
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