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“The Executive Branch and
The National Bureaucracy
Part Il

You will never understand bureaucracies until you understand
that for bureaucrats procedure is everything
and outcomes are nothing.

Thomas Sowell
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¥ Politics and the Bureaucracy =]

general rules concerning the relationship between politics and the
bureaucracy:

®* bureaucratic secrecy

-

bureaucratic coercion
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P Politics and the Bureaucracy:
~ Bureaucratic Secrecy

® Inside knowledge is power.

® Secrecy can cover mistakes.

® Electoral pressures have curtailed the amount of secrecy in American
government.

* Freedom of Information Act (1967): gives citizens the right to inspect
unprotected government documents ... But in 2004, the Court ruled
that since the legislature created the 9/11 Commission, the public has
no right to inspect their records.

* Sunshine Law (1976): requires national government meetings to be
held in public (with some exceptions)

®* Even for actions that legally can be kept a secret, bureaucracies find

W|eaked to the public.



" Bureaucratic Coercion

8 ]

Do bureaucracies abuse their powers?

A J

example: IRS

s

Today, agencies are held accountable by the public and by Congress.

]

congressional oversight: If bureaucratic agencies make life difficult for
the voting public, these agencies are more likely to be taken to task by
elected officials.

¥ Politics and the Bureaucracy: -



- Politics and the Bureaucracy:
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 Curbing Agency Expansion

®* Agencies generally try to increase their budgets.
®* Congress may limit such expansion due to cost.

* Congress has in recent years cut expenditures on all domestic
programs other than Social Security and Medicare

Al * The Bush administration forced some
bureaucrats to compete with private
companies for their jobs.

* generated some protest

* Bureaucrats believed they were already
underfunded and understaffed and not able
to compete for those reasons.
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" Administrator Caution

* Most national agencies are more likely to err on the side of caution.

® afraid of making a major mistake that leads to too much national
attention

®* Agencies don’t get attention for success, but they do for blunders.

®* The mentality often surrounding the bureaucracy is not one of managing
for success, but managing to prevent mistakes.

-
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~  Compromised Capacity

® For legislation to pass Congress, it is necessary to build a broad coalition
of support. To do this, proponents must strike deals with those who are

at best lukewarm to the legislation.

® Such compromise can cripple a program before it even begins. Ironically,
agency effectiveness is often undermined by the very terms of the

legislation that created it.

'VE FORGOTTEN WHICH LEG

* Agencies’ effectiveness may be limited by the
compromise nature of the legislation they are
supposed to enforce.




Politics and the Bureaucracy:
~~ Muddling Through

Agencies do not perform as badly as the public thinks.

The actual experiences of clients have been far better than their
expectations.

The internet has had a positive impact.
Overall, the public tends to give the bureaucracy a B- grade.
Regardless, agencies learn fairly quickly...

many (sometimes conflicting) interests must be balanced

* if they try to be too imaginative they become controversial and
politicians react

® The best course is merely to muddle through.
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B Is the bureaucracy democratic?

* The power of the bureaucracy raises important questions about
accountability.

* In a democratic system, the government is accountable to the people,
yet bureaucrats are unelected, hard to fire and wield important power.

* Some view such a bureaucracy as undemocratic.

* Others argue that Congress and the president can make the

bureaucracy accountable. - : -
,\‘EDER‘AL ‘BUREA\JC-I?ACY,
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B Constraints on the Bureaucracy -

statutes or laws

* Administrative Procedure Act (1946): governs the process that all
national administrative agencies follow, hearing has to be held before
new rule or policy, allows public to participate in agencies' decision-
making process ... Attorney General's Manual on the Administrative
Procedure Act

* Freedom of Information Act (1966): documents open to the public

* National Environmental Policy PROPOSED
. P ECT
Act (1966): all agencies have to s
= . . M E AL
include environmental impact V\\,\RO@‘}.‘,MM.M maﬁu"”P»qc,
. Rest R
statement in every report or e nd e IO e with
. . ; Other Activities
recommendation on legislative “ﬁ"n:;;’&';“;"" \ / i
proposals and other major gy TR, ana

Other Interested Parties

_7 national actions significantly

ecting the quality of the ENVIRONMENTAL
human envi ent IMPACT

STATEMENT



https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947
https://archive.org/stream/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947

B Constraints on the Bureaucracy -

® statutes or laws

* Privacy Act (1974): government files on individuals must be
confidential

* Congress disperses single duties among various agencies.

® poor coordination between and among departments, agencies,
commissions

® rigid, maybe unclear guidelines and regulations

huge bureaucracy in 21st century

a whole bunch of red tape
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¥ Constraints on the Bureaucracy:
~ How to Fire a Bureaucrat

written notice 30 days in advance of firing or demotion for
incompetence or misconduct

written notice must contain statement of reasons with specific
examples

employee has right to an attorney and to reply to the charges

employee has right to appeal any adverse action to the Merit
Systems Protection Board

MSPB must grant employee a hearing

employee can appeal MSPB decision to a US Court of Appeals
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“ President

®* The president shall take care that the laws be faithfully executed.

-

The president must execute the laws.

-

He does so by overseeing the national bureaucracy.

-

He appoints members to independent agencies.

-

The president acts through the OMB.

® The President’s ability to give orders to and control the bureaucracy is
limited.

-

executive orders

* for day-to-day issues, command is seldom feasible

* persuasion



@ Political and Governmental Influences:
, PreSI den t The Federal Bureaucracy

* presidential prestige
®* appointment of heads of agencies

®* change agency's annual budget (Only Congress can
eliminate the entire budget or the agency itself.) &

® use inherent powers: executive orders, signing statements, regulatory
review

® ignore legislative initiatives originating within the bureaucracy

* Executive Office of the President: helps president manage bureaucracy,
reports directly to president

* Solicitor General: operates at command of president, argues position of
the president before Supreme Court and files amicus curiae briefs

orting administration’s positions



P Political and Governmental Influences:
- Congress

-

* confirm or refuse to confirm presidential appointments

* Congress influences the bureaucracy through the exercise of its
constitutional advise and consent power.

* There have been several hearings that resulted in the president’s
nominee not being confirmed or the individual withdrawing his
nomination.

* Senate rejections of presidential nominees are the exception, not the
rule.

* Since Congress has denied pay to those who are appointed as recess
appointments, it is rarely used today.

® legislate agency organization and mission




P Political and Governmental Influences: =
- Congress

* agency reorganization: create or abolish departments, or
transfer agency functions from one agency to another
(Presidents don’t reorganize the bureaucracy to make it
more efficient because members of Congress, whose
committees oversee certain segments of the bureaucracy,
resist such changes.)

» write legislation to expand or contract bureaucratic

4.l discretion

% limit discretion by writing detailed legislation: modify

bureaucratic proposals ... Due to judicial precedent, Congress
can control bureaucracies somewhat by committee reports
accompanying legislation.
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Congress

® budgetary appropriation control: reduce or eIirrTi'nate an agenc'yi's'w
budget, earmark money so agencies have no discretion on how it can be
spent ... Congress passes the budgets for agencies so agencies don’t like
to upset members of Congress.

* |legislative oversight: investigate agencies on a scheduled or ad hoc basis,
conduct congressional reviews, compel bureaucratic testimony
Hearings on bureaucratic practices (quadrupled since 1960s) can be used
to revise existing legislation or modify agency budgets. Congress is more
effective than the president in exercising oversight as a control on the
bureaucracy.

-



 Political and Governmental Influences™& =
Congress

®* inspectors general: monitor activities of administrators and agencies ...
Congress established an inspector general in almost every agency in
1978. IGs report directly to Congress on fraud, waste and abuse of
bureaucratic power.

® nullify agency regulations by a joint resolution of legislative disapproval
(Requires president's signature and if president is not in same party as
the House or Senate that may be difficult to obtain.)

® Congress usually splits tasks between multiple agencies.

-



P Political and Governmental Influences: =
- Congress

* place agencies under control of Congress (rather than president)

®* Government Accountability Office (GAO): monitors how much money is
spent in the bureaucracy and how policies are implemented

®* Congressional Budget Office (CBO): makes independent analyses of
agency budget requests and cost projections of future legislative

programs




“ Courts

e

influence over the bureaucracy more indirect

®* Administrative Procedure Act (1946): judge whether or not challenged
agency rules and regulations have violated Constitutional provisions

* APA holds bureaucrats to the due process clause of the 5th and 14th
amendments. Bureaucracy cannot be completely arbitrary when
carrying out missions.

* When people feel their rights have been violated, they turn to the
courts for relief. Courts can thus play a role in monitoring and
constraining bureaucracy.

* Courts may not initiate policies to alter bureaucracy's activities ... have
to wait until cases come to them.

 Political and Governmental Influences™& =



@ Political and Governmental Influences:—
~ Courts

® rule on whether bureaucracies have acted within the parameters of the
law and/or require policy changes to comply with law

® issue injunctions or orders to executive agencies even before a rule is
formally promulgated in order to stop action until heard in court

® There are courts within the bureaucracy which may mediate disputes
before cases go to national courts.

-

a quasi-judicial process in which a bureaucratic agency settles disputes
between two parties

* Most commonly, the procedure for comments prior to publication in
the Federal Register wasn't followed. Force bureaucracy to respect
rights of individuals through hearings.

k‘\



 Political and Governmental Influences:
~ Interest Groups

ask Congress to hold hearings and testify at hearings on rulings that are
perceived as onerous

communicate with agencies through the rule-making process (Notify
congressional representatives of agencies that do not seem receptive.)

file amicus curiae briefs in test cases and with legal groups
financially support candidates

monitor actions of bureaucracy

take agencies to court

lobby Congress to shape the missions of agencies and departments

-
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" Interest Groups

® use resources to pass legislation concerning the specific areas important
to them

® lobby agencies and departments directly by appearing before them and
offering testimony on proposed rules

BUREAUCRACY

Tobacco division
of the Department
Rulings on

tobacco
production

agency”
budget requests

CONGRESSIONAL Campaign contributions
SUBCOMMITTEES —tff— and support INTEREST GROUPS

Subcommittees of Information about Tobacco lobby,
the House and —ff— the iINdustry including
Senate agricultural - . . both farmers and
L egisiation affecting manufacturers

committees tobacco farmers and
other members of the industry
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" Interest Groups

®* help set bureaucratic agendas with monetary and political incentives

® Interest groups may possess far more information and understanding on
the specific issues to which they are dedicated than individual
bureaucratic officials possess, and so can help make changes in
government policy by working with agencies.

®* Despite the range of responses available, interest groups are more likely
to appeal to bureaucrats directly than to use the media, courts or
Congress.

\ TAXPAYER




" Public and Press

* Today, probably more than ever, bureaucratic organizationari""s'e’nior
civil servants are directly exposed to public pressures, including media
coverage, public protest and shifts in public opinion.

® The media have come to play an important role in the nomination
process in recent years. Due to increasing media coverage, Senators are
more concerned today that nominees take the correct political positions.
There have been several notable nominations that resulted in the
president’s nominee not being confirmed or the individual withdrawing
his nomination.

-

insider stories: events that become public only if revealed to reporters,
information leaked to the media

—_ ® adversarial press: tendency of the national media to be suspicious of
Wo reveal unflattering stories about them
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Public and Press

Increased presidential involvement in the rulemaking process is related
to greater attribution of control in the media.

Some believe that independent agencies, which are subjected to lower
degrees of political control, are nonetheless eager to display their
attentiveness to public expectations in order to compensate for their

legitimacy deficit as institutions which are not headed by elected
representatives.

-

no data support that idea

-

may be just the opposite ... keep low profile

* If true, the creation of independent agencies, in pursuit of a
professional and non-politicized administration, may result in a

‘Wnsiveness to shifts in public opinion.
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" Public and Press

® Political control enhances agencies’ attentiveness to public pressures.
Higher levels of political control render agencies more attentive to public
pressures in order to preempt intervention by politicians who are reliant
on public support.

® use of social media tools by some agencies to promote authentic and
meaningful citizen participation
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" Public and Press

President,
Congress, and
the courts

pinion, elections,
social movements, and interest
groups influence presidential

and congressional behavior, as
well as that of the courts.

Direct: Public opinion, elections, and
social movements only occasionally
and intermittently influence the Federal
The People bureaucracy directly. Departments
and Agencies

Popular control of the national bureaucracy is complex, indirect and only partially effective. The
public doesn’t elect bureaucrats and public opinion has little effect on their behavior.
However, members of Congress and the president, all of whom are answerable to the electorate
and attentive to public opinion, exercise an important influence on bureaucrats. So, too, do

\Wa national judges.
But because elec icials-and.judges often send mixed signals, some of their effectiveness is

diminished.



Making the Bureaucracy Accountabl

* scale back size of bureaucracy: cut the “fat” ... no agreement on what

that means day-to-day

® privatize: process of replacing government-provided services with
services provided by the private sector, not a new process

* decreases number of national employees

-

replaces government with private sector as a provider

-

costs lower than those provided by state agencies (are they?)

less red tape and fewer civil service restrictions PENAﬂZAﬂON

-

-

flexibility to compete and adapt to changing
circumstances

o
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-

arguments in favor of privatization

* Private business can almost always do things better than
government.

* Competitive pressure from the private sector will force government
agencies to be more efficient.

-

arguments against privatization

* There is a risk in trusting private business to deal with matters
central to national security.

* Private businesses will not be willing to provide services if they are
not profitable.

* A private business under government contract is even farther
removed from the normal instruments of democratic accountability
than the bureaucracy.

%tors may not be bound by many of the regulations
and s at-apply to executive branch employees.



:’_{‘I\/Iaking the Bureaucracy Accountable‘

* deregulate: elimination of government oversight and government
regulation of certain activities (trucking, railroads, long-distance
telephone, air flights)

® reinvent government: Clinton initiative, customer satisfaction, freedom
of information, government establishment of a plan and achievement of
those goals

®* devolve: Devolution is the transfer of power and responsibilities for
certain regulatory programs from the national government back to the
states. Unlike earlier programs this was an attempt to shrink the size of
government ... example: 1996 Welfare Refor

\

&
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-

increase legislative and/or executive oversight

-

very costly
* lose benefits associated with delegating work

* hurts morale of workers and productivity

-

increase executive control

-

executive orders: rules or regulations issued by the president that have
the effect of law

-

increase congressional control

-

constitutional powers

* power of the purse

%f General Accounting Office, Congressional Research
Servic essional Budget Office



ADMINISTRATION
NSO FEEIS IT IS
(RUCAL FOR WHISTLE
BAOWERS TO MAINTAIN
ANONIM\TY...

-

use incentives and/or contract-writing

* provide incentives to employees

-

spell out what is expected

* problems structuring contracts: information asymmetry (employees
know more than employers)

® protect against bureaucratic abuses of power

-

whistleblower: person who exposes any kind of information or activity
that is deemed illegal, unethical or not correct within an organization

* Since passage of the OSH Act in 1970, Congress has expanded OSHA's
whistleblower authority to protect workers from retaliation under 22

- national laws.



* The president has the authority to:
Appoint and remove agency heads and a few additional top bureaucrats.
Reorganize the bureaucracy (with congressional approval).
Make changes in an agency’s annual budget proposals.
Ilgnore legislative initiatives originating within the bureaucracy.
Initiate or adjust policies that would, if enacted by Congress, alter the bureaucracy’s activities.
Issue executive orders.
Reduce an agency’s annual budget.

Congress has the authority to:
Pass legislation that alters the bureaucracy’s activities.
Abolish existing programs.
Investigate bureaucratic activities and compel bureaucrats to testify about them.
Influence presidential appointments of agency heads and other top bureaucratic officials.
Write legislation to limit the bureaucracy’s discretion.

* The judiciary has the authority to:

-

Rule on whether bureaucrats have acted within law, require policy changes to comply with law.

2 ce bureaucracy to respect the rights of individuals through hearings and other proceedings.
* Rule on the constituti ity-of all-rules and regulations.




aking the Bureaucracy Accountable:
Frequency & Effectiveness of Oversight Technigues

Oversight Technique No. of Cases in Which  Effectiveness

Technique Was Used Rating
staff communication with agency personnel 91 1
member communication with agency personnel 86 p)
program reauthorization hearings 73 3
oversight hearings 89 4
hearings on bills to amend ongoing programs 70 5
staff investigations 90 6
program evaluations done by committee staff 89 7
program evaluations done by congressional support agencies 89 8
legislative veto 82 9
analysis of proposed agency rules and regulations 90 10
program evaluations done by outsiders 88 gl
agency reports required by Congress 91 12
brog aluations done by the agencies 87 13

'—\
o

review of casework 87
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The bottom line?

Congress delegates far too much power to regulators, passing ambiguous laws
that convert agencies into quasi-legislative bodies that aren’t politically
accountable. This trend is not new or unique to either party.

Most politicians support the situation because, being politicians, they can take
credit for popular goals and then blame the bureaucracy for the costs and
problems they create.

Yet the Constitution vested Congress with the duty to make /aws, not to make
vague suggestions about what the law ought to be. And now there is a growing
movement to force members to take responsibility for the laws they pass, and
to force administrations to be accountable for the laws they create through
regulation.

—_What we need is an accountable bureaucracy. To make something accountable

Wtable to a responsible body that exercises authority.



Making the Bureaucracy Accountable

Congress is not such a body. Making something responsible to a body that
has no willingness to exercise power is a contradiction in terms.

As James Madison explained in Federalist 47: The accumulation of all
powers, legislative, executive and judiciary, in the same hands ... may justly
be pronounced the very definition of tyranny.

Lawmaking by regulation consolidates governmental powers in the hands
of unelected bureaucrats ... but those bureaucrats act because Congress
doesn’t do its job.

And congressmen, ladies and gentlemen, are elected. Maybe it's time we
elect people who are willing to do the job they’re paid to do.







